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Introduction

Wagf, as one of the social institutions, has always played an undeniable role in providing for the public interest. The
Iranian legal system has divided the management of endowments into two categories: possessory endowments
(mawqufat-e motasarefi) and non-possessory endowments (mawqufat-e gheyre-motasarefi). In the second category,
which is the subject of this study, the legislature has recognized the trustee's managerial independence and limited the
role of the Endowments Organization to mere supervision (Sedaghati & Jalali, 2016, 199).

Despite this managerial independence, a reflection on endowment regulations reveals that these laws are almost
entirely focused on the legal relationship between the trustee and the endowment itself. On the contrary, the legislature,
and consequently legal scholarship, have neglected to articulate the trustee's civil liability regime vis-a-vis third parties.
This gap becomes more acute when we consider that, pursuant to Article 76 of the Civil Code and according to the
prevailing view of jurists, a trustee does not have the right to resign after accepting the position and must continue
administering the endowment until the end of their tenure (Katouzian, 2005, 226), while the trustee's financial capacity
and ability to compensate for potential damages have never been considered as a condition for assuming the office of
trusteeship (Sedaghati, 2014, 53-54).

A review of the research literature shows that studies conducted in the field of liability of endowment administrators
have primarily focused on the trustee's contractual liability toward the endowment and the beneficiaries. The
fundamental question is whether the general rules of civil liability and jurisprudential principles can be applied to the
office of trusteeship without modification.

Methodology

The present study employs a descriptive-analytical method with logical inference based on library data, including
statutory laws, Imami and Sunni jurisprudential texts, and legal sources. A comparative study with the institution of
trust in the common law system and an examination of liability-modifying institutions in Iranian law (liability of judges
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and corporate directors) have also been conducted, and the final model has been presented based on economic analysis
of law and jurisprudential foundations.

Findings

The findings of the research indicate that although the general rules of civil liability and jurisprudential principles hold
the trustee liable when the elements of liability are met (Safaei & Rahimi, 2020, 56), the unconditional application of
these rules to the office of trusteeship entails widespread undesirable consequences: A) Conflict with the principle of
full compensation, because trustees do not necessarily possess the financial capacity to compensate for heavy damages
arising from the management of vast endowments, while the endowment itself typically enjoys stable and substantial
financial resources (Amini & Abak, 2014, 85); B) A sharp reduction in the incentive to accept trusteeship, resulting in a
managerial vacuum that leads to maximal and inefficient government (Endowments Organization) intervention in the
administration of endowments, concentrating both supervision and administration in a single institution. This is
consistent with the economic analysis of law, which demonstrates that increased civil liability reduces the willingness to
accept high-risk positions (Bertoli & Grembi, 2017, 4-16); C) Reduced efficiency and productivity of endowments
through the creation of defensive behaviors in trustees, excessive investment in safety, and avoidance of beneficial but
risky activities (Riahi Samani, 2012, 94); D) Conflict with the efficiency of the civil liability system from the
perspective of economic analysis, because the rule of strict liability, contrary to the objectives of optimal deterrence and
distributive justice, increases social costs (Shavell, 2009, 67). In contrast, a comparative study of the institution of trust
and an examination of the modified liability regime for judges and commercial company directors demonstrate that
efficient legal systems, by distinguishing degrees of fault, place managerial risks arising from slight errors on the legal
personality of the institution (the state, the company, or the endowment), so as to preserve managers' incentives while
ensuring full compensation for injured parties.

Discussion and Conclusion
The results of the research indicate that the optimal model for the civil liability of non-possessory endowment
administrators can be designed based on the distinction of degrees of fault and relying on the independent legal
personality of the endowment. This model, which draws inspiration by way of analogy from similar institutions in the
Iranian legal system (judicial liability and corporate directors' liability), delineates two levels of liability: First, in cases
of slight or very slight fault, the damage inflicted on third parties is regarded as an inherent risk of endowment
management and is borne by the legal personality of the endowment. The damage is paid from the endowment's
revenues as current costs of exploitation or preservation of the corpus. This approach is consistent with the practice of
rational persons and the principle of imposing loss on the beneficiary and, from the perspective of economic analysis,
ensures the optimal level of activity and precaution on the part of the trustee. Second, in cases of gross fault, very gross
fault, or intentional wrongdoing, the trustee is personally liable, in accordance with the general rules of civil liability
(Article 1 of the Civil Liability Act and the principles of destruction and causation), for full compensation of the
damage inflicted.

This dual model, while ensuring full and fair compensation for injured parties, preserves the incentive of capable
and efficient trustees to accept the office of trusteeship and prevents a managerial vacuum; it also respects the intentions
of the endower and prevents excessive and maximal government intervention in endowment affairs.
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